4.3

ACCE S S TO J UST ICE FOR TRAFFICK ING SURVI VORS

ISSUE BRIEF
POLICY GOAL

Sex trafficked children and youth may vacate delinquency adjudications and
criminal convictions for any offense arising from trafficking victimization.
SEX TRAFFICKED CHILDREN AND YOUTH ARE

commonly compelled to commit juvenile and criminal offenses during their victimization. In addition to
harms caused by criminalization, related records present
detrimental challenges and barriers to the restoration
and healing process for survivors of sex trafficking and
commercial sexual exploitation (CSE). Juvenile records
may result in school expulsion, denial of professional
licenses, or denial of access to public benefits. Criminal
records hinder survivors from obtaining employment,
securing safe housing, taking out loans, seeking education, and obtaining visas.1 Such collateral consequences
result in further victimization, including psychological
harm, that may hinder a survivor’s ability to rebuild his
or her life.2
States, recognizing the hardships faced by victims with
criminal or juvenile records due to their victimization, have begun formulating post-conviction reliefs.3
Post-conviction relief for trafficking survivors can include sentence mitigation, record expungement, and
vacatur.4 Each is an important tool in offering relief to
survivors. Expunging records can apply to either arrest
records or delinquency adjudications/criminal convictions, or both.5 Expungement “erases” the record in
the eyes of the law, but it is still “accessible as part of a
person’s criminal record,” making it available for some
government agencies.6 Vacatur, however, “sets aside”
the adjudication or conviction, recognizing that it never
should have occurred.7 Accordingly, state law should allow survivors to vacate any adjudications or convictions
arising from their trafficking victimization and expunge
all related records.
It is imperative that states do not limit the types of
crimes or charges for which a sex trafficking survivor

can seek post-conviction relief to sex offenses. Sex trafficking and CSE victims are victimized in a variety of
ways and charged with an array of crimes, including
prostitution, theft, drug trafficking, conspiracy to commit sex trafficking, or even crimes of violence.8 States
limiting post-conviction relief to trafficking survivors
who are convicted of prostitution or other sex offenses
leave many sex trafficking survivors without any avenue
for relief. States that require survivors to have an arrest
or adjudication/conviction for prostitution in order to
qualify for post-conviction relief eliminates access for a
large group of sex trafficking survivors, who have been
arrested for other crimes.
Additionally, some states impose a statute of limitation,
requiring survivors to apply for relief within a certain
amount of time while others require survivors to wait a
prescribed amount of time before being eligible to apply for post-conviction relief.9 To prevent ongoing discrimination and harm, state law should allow sex trafficked children and youth to seek vacatur relief for all
adjudications or convictions received as a result of their
trafficking victimization without mandating a waiting
period between completion of their sentence and filing
of a petition for vacatur relief.
Finally, state law should include measures, in addition
to removal of waiting periods, to ensure that the process
for seeking post-conviction relief is victim-centered and
minimizes re-traumatization including the following:
utilizing the least restrictive burden of proof standard,
allowing official documentation of trafficking victimization to serve as a presumption of eligibility for legal
relief, eliminating filing fees, and including measures to
protect confidentiality.10
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DRAFTING CONSIDERATIONS:

TO ACCOMPLISH THIS POLICY GOAL, STATE LAW SHOULD…

X

Ensure vacatur is available for both convictions and delinquency adjudications.

X

Ensure vacatur is available for prostitution and other offenses committed as a result of trafficking
victimization.

X

Make record expungement automatic upon granting vacatur.

X

Remove waiting periods for vacatur and provide for a victim-centered approach to vacatur.

RELATED ISSUES:
2.5

State law prohibits the criminalization of minors under 18 for prostitution offenses
and establishes a services-referral protocol as an alternative to arrest.

2.6

State law prohibits the criminalization of child sex trafficking victims for status
offenses, and misdemeanor and non-violent felony offenses committed as a result
of their trafficking victimization.

2.7

State law prohibits the criminalization of child sex trafficking victims for
sex trafficking and commercial sexual exploitation offenses, including
accomplice and co-conspirator liability, committed as a result of their
trafficking victimization.

SUPPORTING RESOURCES:
X Vacatur and Expungement Law Policy Brief
X Protected Innocence Challenge Framework Brief (Section 5)
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