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A MISTAKE OF AGE DEFENSE ALLOWS A DEFENDANT TO ESCAPE CRIMINAL LIABILITY BASED ON 
a reasonable belief that a victim was of a specified age (e.g., at least 18 years of age).1 In some states, the defendant 
must prove he or she reasonably believed that the victim was not a minor; conversely, other states require the prose-
cution to prove that the defendant knew that the victim was a minor by making knowledge of age an element of the 
offense.2 Regardless of the approach, permitting a mistake of age defense subverts the intention of protecting chil-
dren from exploitation and creates a weakness in the laws needed to deter child sex trafficking. Under federal law, 
all children who have experienced commercial sex exploitation are recognized as sex trafficking victims. Providing a 
victim-centered response to these children necessitates an inability to raise a mistake of age defense to avoid liability 
for exploiting a child. As such, all state child sex trafficking laws should clearly prohibit buyers and traffickers from 
asserting a mistake of age defense in a prosecution for that crime.

The harm caused by buyers and traffickers is not mitigated by the offender’s apparent ignorance regarding the sex 
trafficking victim’s age. Buyers and traffickers, not the child victims, should bear the risk of that mistake. In addi-
tion, allowing buyers and traffickers to submit evidence of an attempt to ascertain the victim’s age as part of a mis-
take of age defense fails to recognize the complex reasons that a child sex trafficking victim may be deceptive about 
their age, including coercive tactics used by traffickers, perceived autonomy, and posting requirements on Internet 
advertisement sites. 

Notably, this protection should extend to all minors. According to a national survey of children who experienced 
commercial sexual exploitation conducted by THORN, the majority of participants entered the commercial sex 
industry at age 15.3 Allowing a mistake of age defense for buyers and traffickers will disproportionally impact these 
older minors in terms of their recognition as crime victims and access to justice. Further, eliminating mistake of 
age defenses will also serve the added purpose of mitigating the perpetuation of the debilitating myths surrounding 
victims of commercial sexual exploitation by definitively categorizing them as victims.4 

State child sex trafficking laws can be, and often are, written in a way that knowledge of the victim’s age is not an 
essential element of the crime. In their decision in United States vs. Daniels, the Eleventh Circuit Court of Appeals 
noted that “although there is a general presumption that a knowing mens rea applies to every element in a criminal 
statute, cases concerned with the protection of minors are within a special context where that presumption is re-
butted.”5 Through this assertion, the Court recognized that efforts to protect young people allow for a contextual 
approach to interpreting statutes and the intent of the law.6 States should ensure that their sex trafficking laws are 
written for the explicit purpose of protecting minors from being trafficked or exploited as well as offering full pro-
tections for those that have been trafficked or exploited. It should be clear under all possible interpretations that 
proof of knowledge of the age of the victim is not required. Excluding knowledge of age as an element of the offense 
and eliminating mistake of age as an available defense ensures that sex trafficking laws protect minors rather than 
offenders who are turning a blind eye to a victim’s age.

POLICY GOAL 1.4

Mistake of age defenses should not be permitted in child sex trafficking 
prosecutions.
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DRAFTING CONSIDERATIONS:� TO ACCOMPLISH THIS POLICY GOAL, STATE LAW SHOULD…

	X Avoid making knowledge of age an element under their child sex trafficking laws.
	X Ensure child sex trafficking laws expressly prohibit a mistake of age defense.
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